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The Federal Communications Commission voted in a contentious three-two 
split to relax rules limiting ownership of TV stations, radio stations, and 
newspapers.  Among its critics are members of Congress who may pass 
legislation reinstating the old rules.  Others will likely file suit against the 
FCC in the hopes of overturning the decision.  This article will discuss the 
current debate over media deregulation in light of the recent FCC order.  
Specifically, this ibrief focuses on concerns over media consolidation in the 
wake of the ‘Clear Channelization’ of American radio, and addresses the 
contrasting depictions of the current media landscape by advocates and 
opponents of deregulation.   
INTRODUCTION 
¶1 “No other decision made in Washington will more directly affect how you will be informed, 
persuaded and entertained."2   These foreboding words belong to William Safire, the New York Times 
Columnist, concerning the Federal Communications Commission’s (“FCC”) June 2nd Order on the future 
broadcast ownership rules.  In a public meeting, the FCC voted in a contentious three-two split to relax rules 
limiting ownership of TV stations, radio stations, and newspapers. The vote was counted amid the brief 
clamor of two protesters’ chants: “mass deregulation of mass communication is the end of democracy,” they 
shouted, as they were carried off by security guards.3  These two protesters do not represent the voice of a 
trifling dissent.  By the date of its meeting, the FCC had received 750,000 letters, 99.9 percent of which 
opposed deregulation.4 
¶2 The vote that started as an obscure regulatory process about broadcast ownership and cross-ownership 
rules morphed into a national debate about the values of a democratic state, and the relationship between its 
citizens and the people who control and protect the marketplace of ideas.  A robust, bipartisan coalition 
comprised of the National Rifle Association, Common Cause, the National Organization of Women and the 
Family Research Council, to name a few, have spoken out about the effects of deregulation.5  Similarly, both 
Republicans and Democrats have lambasted the FCC, particularly its Chairman Michael Powell, over the 
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decision.6  Three days after the FCC meeting, Senator McCain, chairman of the Senate Commerce 
Committee, announced he would create legislation to undo the new deregulation decision, and within three 
weeks such a bill left his committee.7  In response, Commissioner Adelstein, one of the two commissioners 
who opposed the ruling, said: “Today’s Congressional action is a dramatic rebuke of a bad decision.  This is 
what happens when an agency ignores an outcry from Congress and the public to slow down and tread 
cautiously.  The FCC ran right through the warning lights and into a guardrail.”8  All of these prophesies of 
doom have some questioning, is all this worry warranted?     
BACKGROUND HISTORY: THE TELECOM ACT OF 1996 AND THE COURT OF APPEALS  
¶3 In 1934 Congress passed the Communications Act, in which its touchstone was: “public interest, 
convenience, and necessity.”9  As applied to broadcasters, the FCC would provide a regulatory scheme to 
ensure that government licenses were used to serve the public.  In the more recent Telecommunications Act of 
1996, Congress established a biennial review of broadcast ownership rules by the FCC.10  Congress directed 
the FCC to review  all ownership rules to “determine whether any of such rules are necessary in the public 
interest as the result of competition” and “to repeal or modify any regulation it determines to be no longer in 
the public interest.”11  Chairman Powell argues that “necessity” of regulation is the litmus test by which the 
FCC is to implement, and the courts are to weigh, regulation in the “public interest, convenience and 
necessity.”12 As a consequence, the FCC is required to repeal or modify any regulation it cannot prove is 
necessary to the public interest.13  
¶4 In addition to this statutory mandate, the old rules had been under attack in court.  In February 2002, 
the U.S. Court of Appeals for the D.C. Circuit found that the FCC’s 35 percent national ownership cap for 
television was arbitrary and capricious.”14  In Fox, the court sided with the broadcasters, calling the FCC’s 
claim of a need to protect competition in either the national program market or the nation advertising market 
“wholly unsupported and undeveloped.”15  The court found no evidence that broadcasters have undue power 
in any relevant market.16  A few months later, the same court found that the FCC had also been arbitrary and 
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capricious in its adoption of local television ownership rules.17  In both cases the court ruled that the 
Telecommunications Act of 1996 demanded more than broad theories about the benefits of diversity or 
competition to justify ownership regulations.18 It is in this backdrop that the FCC decided the recent media 
ownership rules.  
THE NEW RULES 
¶5 In their June 2nd decision, the FCC relaxed and eliminated several key media ownership restrictions. 
One of the material features of the new regulations are relaxed broadcast-newspaper and radio-television 
cross-ownership rules.  The twenty-eight-year-old prohibition on owning a newspaper and television or radio 
stations in the same city was lifted in large markets served by nine or more television stations.19  Accordingly, 
in a market like Los Angeles, one company may own three television stations, eight radio stations, and a 
newspaper.20  In mid-sized markets between four and eight television stations, one company can now own one 
of the following: a newspaper, a television station and half the allowable limit of radio stations; two television 
and some radio stations but no newspaper; or a newspaper and all of the radio stations permitted under the 
rules, but no television station.21  For example, in a market like Memphis, Tennessee, one company may own 
one television station, four radio stations, and a newspaper, or two television stations, eight radio stations but 
no newspaper.22  The ban remains in the nation’s smallest markets.  The FCC concluded that neither the 
newspaper-broadcast station prohibition nor the TV-radio cross-ownership prohibition could be justified for 
larger markets in light of the abundance of sources that citizens rely on for news.23  The FCC found that the 
cross ownership rules did not promote competition because radio, TV and newspaper compete in different 
economic markets.24  Because the previous cross-ownership rules were deemed “unnecessary” to promote the 
public interest, the FCC argued that it was their mandate to provide new cross-ownership rules. 
¶6 The national television ownership cap was also relaxed, allowing broadcast networks such as NBC 
and CBS, to own a group of television stations reaching 45 percent of the national audience, up from 35 
percent.25  Two of the networks are currently over the current ownership cap. News Corp.'s Fox is at 37 
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percent; Viacom Inc.'s CBS is around 40 percent.26 General Electric Co.'s NBC is at 34 percent and Walt 
Disney Co.'s ABC is at 24 percent.27  In numbers of stations, Fox owns 35, Viacom owns 39, NBC owns 29 
and ABC owns 10.28 Yet the FCC did impose some consolidation restrictions, still prohibiting one of the top 
four broadcasting networks (ABC, CBS, NBC, FOX) from buying one of the other four.29   
¶7 The FCC also decided to maintain the 50 percent “UHF Discount” when calculating a company’s 
national reach.30  This discount means that two UHF stations count as one station for the purpose of 
calculating the national broadcast ownership cap.  The FCC said that more than 40 million Americans still 
have access only to free over-the-air-television.31  These UHF stations (channels fourteen and up) have 
smaller signal coverage areas than VHF stations (channels two through thirteen), which has a significant 
impact on UHF stations’ ability to compete.32 The FCC determined that when the transition to digital 
television is complete, the UHF discount would be eliminated.33  Yet, critics say that it no longer makes sense 
to give UHF stations less value than their VHF counterparts because the vast majority of Americans subscribe 
to cable, where there is no distinction.34  Besides finding that the UHF－VHF distinction is obsolete, critics 
also view the distinction as encouraging more media consolidation.  This UHF discount preserves the benefits 
received by major station owners by mathematically halving UHF in terms of the contribution toward the cap.  
In addition, the FCC values UHF and VHF the same for local markets, an inherent inconsistency that may be 
exploited by those who will challenge the FCC’s decision in court.35    
¶8 The FCC says that these broadcast ownership rules reflect the public interest in light of the rapid 
changes taking place in the industry.  The theory is that deregulation of the media industry serves the public 
interest by providing more inter-industry competition, leveling the playing field for those who provide free, 
over-the-air commercial television.36  It is said that the old rules, like the 35 percent national ownership cap, 
were outdated and in need of review because they no longer accurately reflected the media landscape, which 
is now heavily influenced by satellite television, cable and the Internet.  The economic reality for broadcasters 
is that over the last thirty years, the networks’ share of the prime time audience has gradually dropped from 
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95 percent to less than 50 percent.37  Faced with such pressures, the broadcast industry urged the FCC to relax 
the confinements of heavy regulation so that broadcasters could better compete with the new industries.  And 
for the moment, it seems that they have gotten what they hoped for.    
THE MEDIA LANDSCAPE: CONSOLIDATION 
¶9 The torrent of protests are not focused on any one of these measures in particular, but rather that a 
policy of deregulation will encourage some companies to consolidate, grow larger, and eliminate many of the 
local media outlets. Consolidation of the media and entertainment industry has been the trend for the last 
decade.  For example, in 2000, despite more than 25,000 outlets in the United States, twenty-three 
corporations controlled most of the business in daily newspapers, magazines, television, books, and motion 
pictures.38  As of 2000, fourteen dominant companies controlled half or more of the daily newspaper business, 
three in magazines, three in television, six in book publishing, and four in motion picture production.39 Yet 
this landscape has changed since the early 1990s.  Ten years ago there were twenty dominant companies that 
controlled half or more of the daily newspaper business, twenty in magazines, eleven in book publishing, and 
four in motion picture production.40    
¶10 In particular, consolidation swept broadcasting as a result of the Telecommunications Act of 1996.  
By the end of 1997, 1996 radio and television station deals were brokered, for more than $25 billion dollars.41  
Halfway into 1997, 71 daily papers had changed hands in 30 transactions totaling $3.4 billion – exceeding the 
highest full-year sales figures of $3.2 billion set in 1995.42  In addition, according to the National Association 
of Black Owned Broadcasters, since 1997 the number of minority owners of broadcast facilities has 
plummeted by 14 percent.43  Today, people of color now make up less than four percent of radio and 
television station owners.44  Given the history of media consolidation, it is likely that once these FCC 
regulations take affect, mergers and other consolidations will result.  This would lead to fewer, and less 
diverse corporate voices in control of media outlets, and a loss in local control of television stations.  
According to Capitol Broadcasting, if the new media ownership rules were to take affect, one owner buying 
all VHF stations could control 51 television stations in the largest 21 markets or 310 stations in the bottom 
177 markets.  One owner buying all UHF stations could control 244 stations in the top 117 markets or 383 
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stations in 208 markets, every market except New York and Los Angeles.45  Although these conclusions seem 
too incredible to be believable, if the recent past is any indication of the future, massive consolidation is the 
likely result of such a deregulatory policy.    
THE MEDIA LANDSCAPE: CHOICE 
¶11 Although the number of media owners is shrinking, the media outlets available to the public are more 
numerous than ever.  In 1960, the average U.S. consumer could watch six TV stations, read 4500 magazines 
and listen to 18 local radio stations.  Today, the average American can choose from more than 100 TV 
channels, 18,000 magazines, dozens of radio stations, 20 million Websites, and 2400 Internet radio stations. 46  
“Indeed, people today have access to more information from more diverse sources than at any time in our 
history,” Powell argues.47  He summed up the new regulations as "modern rules that take proper account of 
the explosion of new media outlets for news, information and entertainment, rather than perpetuate the 
graying rules of a bygone black-and-white era."48  For instance, the old broadcast rules made over 30 years 
ago could not account for the 69 million households subscribing to cable, with access to almost 300 national 
and regional cable stations, not including all of the available broadcast TV stations.49  Martin, another FCC 
commissioner that called to relax ownership rules, said that he believed it made no sense to maintain rules 
designed for another era.50     
¶12 Yet this reliance on the thriving media landscape for individual choice has not quelled the fears of 
those who oppose deregulation.  In response to this portrayal of the media landscape, Commissioner Adelstein 
wrote, “A person can always add more electrical outlets throughout their home, but that doesn’t mean they 
will get their electricity from new sources.  The same goes for media outlets.”51  So although cable is 
prevalent in U.S. households, 90 percent of the top cable channels are owned by the same giants that own the 
TV networks and the cable systems.  Consequently, even though there are more channels, if they are all 
owned by the same people, cable television cannot advance localism, diversity, or competition.52  Can an 
industry provide diverse perspectives if only five companies own all the media outlets?   
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¶13 Some argue that with the changing technological advancements which influence the media landscape, 
more people – especially the younger generations who grew up with computers – will get their news sources 
from the Internet.  And if more people receive their news from other sources, it is argued that broadcasters 
need relaxed regulations to compete with other industries.  Today the average age of viewers watching the 
CBS, ABC, and NBC nightly news is fifty-six.53   Yet, according Consumer Federation of America and 
Consumers Union, in their analysis of the FCC’s study “Consumer Survey on Media Usage,” they found that 
TV is the public’s dominant source of news and information (cited by 56 percent of survey respondents), 
while newspapers are the second most important source (cited by 23 percent). Radio is cited by just 10 
percent and the Internet by only 6 percent.54  So although Google news service brings information from 4500 
news sources to one’s finger tip from around the world, only 6 percent of respondents were receiving local 
news from that source.  And even if more young people were accessing news online, those 4500 news sources 
do not accurately reflect 4500 independent varieties of news.  In addition, although the Internet provides an 
almost limitless number of sources of information, the 6 percent of respondents who said that the Internet is 
their primary source of news were more likely say they use the web sites of major TV or newspaper outlets 
than other sites.55  Therefore consolidation of the broadcast industry would effect those that are served by the 
Internet’s news sources, since many of those who check the news online are doing so on the websites of major 
TV or newspapers outlets effected by these regulation measures.   
LESSONS OF RADIO 
¶14 Some fear when big businesses are allowed or encouraged to become giant.  In the setting of the 
media, consolidation threatens the media’s ability to serve as an independent watchdog, with large companies 
having their own political and economic interests.  Many fear that consolidation in this context will lead to 
media that is less representative, less responsive, less diverse and less competitive.56  And some look at radio 
industry as the “cautionary tale” of deregulation, which showed that the radio has become less diverse, less 
local, and less competitive. 57 When Congress and the FCC removed radio concentration protections, massive 
and largely unforeseen consolidation occurred.58   Clear Channel Communications is the protagonist in this 
“cautionary tale” of radio deregulation.  In 1995, San Antonio-based Clear Channel owned 25 stations in the 
United States.59  After Congress passed the Telecommunications Act which allowed a media corporation to 
                                                     
53 Martin Garbus, Law and the Media: Striking a Balance for the Future: Keynote Address: State of the Union for 
the Law of the New Millennium, the Internet, and the First Amendment, 1999 ANN. SURV. AM. L. 169, 177 (1999). 
54 Key Facts About Media Markets in  America, Consumer Federation of America and Consumers Union, at 
http://www.democraticmedia.org/resources/filings/senatecom.pdf (May 2003). 
55 Id. 
56 Future of Music Coalition, supra note 43. 
57 Id. 
58 Copps, supra note 44.  
59 Robert Wilonsky, What’s Left of the Dial, DALLAS OBSERVER, June 19, 2003. 
own up to eight stations in major markets, the radio company added 1200 stations.60  This is thirty times more 
than congressional regulation previously allowed.61  Clear Channel reaches over one-third of the U.S. 
population, with over 100 million listeners.62  Clear Channel and Viacom now control 43 percent of all U.S. 
radio listeners and pocket 45 percent of industry revenues.63   
¶15 Consolidation in the radio industry has had many effects, including an explosion of new radio 
formats, which has actually had the effect of shrinking the diversity of music being played on the radio. So 
although the has been an increase in format variety (the average number of formats available in each 
geographic market), there is much format homogeneity, with supposedly distinct formats having playlists 
which overlap as much as 76 percent.64  In addition, radio companies who regularly operate two or more 
stations with the same format in the same geographic market still compete with themselves, providing the 
public with dauntingly similar playlists.65  According to the findings of the Future of Music Coalition’s study 
“Radio Deregulation: Has it Served Citizen’s and Musicians,” there were 561 instances of format redundancy 
by owners of the same format in the same market nationwide.66  The study concluded that the deregulation of 
the radio industry has not benefited the public, and instead as led to less competition, fewer viewpoints, and 
less diversity in programming.67  The consolidation of radio has also drastically reduced the number of 
broadcasters who live and work in the respective towns where the music is being played.68  For example, after 
the Telecommunications Act of 1996, the number of radio station owners was reduced by 34 percent.69  
Commissioner Copps said: “Competition in many towns became non-existent as a few companies bought up 
virtually every station in the market.  This experience should terrify us as we consider visiting upon television 
and newspapers what we have inflicted upon radio.  ‘Clear Channelization’ of the rest of the American media 
will harm our country.”70   
 
THE PEOPLE AND THE FUTURE 
¶16  Every year our society grows more diverse, as the companies who control the media become 
less diverse.  Jay Schwartzman, executive director of the Media Access Project, a non-profit, public interest 
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telecommunications law firm, when discussing the FCC’s decision said: “People may not understand the 
details -- things like 'lifting the cap' and 'the top 12 markets' and so on -- but they know this is bad.  They 
know the idea of a few companies owning everything is a bad one.”71    
¶17 Harold Furtchgott-Roth, a former FCC Commissioner, acknowledged that this debate over broadcast 
rules is political in nature, and one that reaches beyond the Washington insiders.  Although mainly a 
regulatory and economic issue, the question of who controls the media incites much emotion from the public, 
and may grow to the point where the people, through their elected officials, could decide the fate of the media 
ownership. 72  Considering that the issue got very little media coverage on national networks, there has been 
tremendous outrage from the American public.  Many followers of Washington politics consider the Senate’s 
action to reinstate the old rules to be remarkable, given that many major political institutions and federal 
courts are dominated by deregulatory thinkers.  They consider it extraordinary because of the swift pace of the 
legislation and the depths of criticisms of the FCC by both Democrats and Republicans.73  In fact, only one of 
eleven Democrats on the committee, and a minority of the twelve Republicans, spoke against the bill.  
Lawmakers seem to be reacting to a flood of complaints about the FCC that has come from hundreds of 
thousands of constituents.      
¶18 And although the House was not as swift, their criticism of the FCC decision ran just as deep.  On 
July 24, 2003 the House, in a 400-21 vote, agreed to block the FCC from implementing its decision, by 
attaching the measure to an appropriations bill.74  The legislation prohibits the FCC from spending any money 
to carry out its decision to allow companies to own television stations that reach the 45 percent ownership 
cap, instead leaving the cap at 35 percent.75  The Senate may follow suit with similar appropriations 
legislation.  According to Senator Ernest Hollings, a member of the Appropriations Committee, Congress will 
almost inevitably send legislation to the White House that rolls back at least some of the FCC's decision on 
media ownership.76  In addition, many lawsuits are likely to be filed attacking the new rules as soon as the 
FCC reviews petitions to reconsider the changes.77  These legal challenges are almost certain from both 
supporters and opponents of media deregulation.78  Affiliates and small-market broadcasters are likely to file 
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suit, in addition to FOX and CBS who are expected to demand that the cap go higher.79  Consumer groups and 
public advocates may sue, and Clear Channel might fight the slight tightening of radio-ownership rules. 80   
Many are eager to deliver the deadly blow, rendering the FCC’s recent decision lifeless.  
¶19 The new broadcast ownership rules have created much controversy.  Yet, there has been little 
discussion on the broader issues of the scope and mandate of the FCC, as it attempts to manage the 
increasingly fast-paced telecommunication industry in light of public interest.  Such challenges facing the 
FCC include E911 deployment, broadband access, the demand for 3G spectrum, “open access” to cable 
modem system and the nature of the DTV transition.81  All of these technologies were barely known three 
years ago.  The question that looms is: how will this regulatory agency continue to adapt to the pace and 
complexity of those it seeks to regulate, without infringing on the values of the public, frustrating the 
expectations of lawmakers and possibly inciting them to overturn regulations, or over-stepping their mandate 
with “arbitrary” rules as analyzed by the courts?     
¶20 Commissioner Copps warned that if the FCC passed this legislation it would arise the passions of a 
sleeping giant – the American public.82  This decision has spurned more controversy and public debate than 
any issue in the history of the FCC.  The commission received so many emails opposing deregulation that the 
FCC office computer systems crashed.83  Learned Hand said that “the hand that rules the press, the radio, the 
screen, and the far-spread magazine, rules the country.”84  The fight to be that ruling hand has only just begun. 
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